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ITEM 7

Issuance of a Request for Response Action of Riley Tar
and Chemical Corporation.
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MS. JEPSEN: The first appearance item is Item
umber 7 == issuance of a request foi response action of Riley
ar and Chemical Corporation. Mr. Riner and Wikre.

MR. WIKRE: My name is Dale Wikre, Director
£ Solid and Bazardous Waste Division. With me today is Steve
iner, the Project Officer on this particular project. Also,
teve Shakman, from the Attorney General's Staff, who is
nvolved in the litigation.

The items that you have before you requests that the
ard authorize three specific actions. °
The first one is the issuance of a request for respons
ction to Riley Tar and Chemical Corporation to deal with the
sund water problems in the St. Louii Park area. |
The second action we are requesting is to authorize
2 Executive Director to request the Attorney General to amend
ixisting litigation to include claims under the state's
uperfund.
The third action is to authorke the oxpendituré of
neys from state superfund to deal with litigation expenses
t will be and are being incurred with regard to the ongoing
itigation. .
I believe the Board is very familiar with the situatic
agardihé Riley Tar and Chemical and the St. Louis Park ground
ater contamination problems so I won't go into the background

t you have seen over and over again in numerous Board items
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that have come before this Board.

At this point in time, we are asking you to relate
tbis rather well known history to the administrative proceduret
that are included in the state superfund. Specifically, we
ask that you make the findings that are necessary.

First is that there is a release, that the release is
from a facility, that it involves hazardous substances and that
Riley Tar and Chemical is a responsible party. I believe becaus
of your knowledge of the site, I im not going to go into the
detail that's in the Board item that lays out the justification
for each one of those findings.

I would like ¢o bri@fly describe, however, the respons
actions that are being reguasted of Riley Tar and Chemical
Corporation in the Board item. A little history. By the action
that are being requested, are the result of many years of
investigation that have taken.placo surrounding this problem.
These studies started long botor§ anyone ever heard of federal
superfund, stﬁte superfund, the words response action, remedial
investigations, feasibility studies. None of these terms and
acronyms had yet been thodght of or invented. It has taken us
quite a while to reach the point that we are at today but I
think it’'s important to remember that the staff, this agency,
and the health department, and others, were doing this work
long before there was anyone else in the country who was

investigating similar kinds of contamination and it has taken u
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& great deal longer than it would take us if we were starting
those studies goday.

The goal of the request action that we are asking you
to approve is basically fo protect groundwater quality for the
actual or potential use as drinking water in the St. louis Park
and surrounding area. Where it is not practical because of the
levels of contamination that already exist, the goal is to
contain the existing contamination ¢to its present extent. 1It's
also to remove actual contamination aburces where we believe it
is practical to do s0. To restore the lost water supplies for
the City of St. Louis Park has lost due to contamination of thos
aqﬁifors and as typical of many of these to require a great deal
of future nonitbri.ng to make sure the situation does not change.
and that what actually we have implemented, in fact, are meeting
the goals that have been set. ' |

These goals, hopefully, will be accomplished through
the actions that are being requested and they are the use of a
granular activated carbon for drinking water treatment systems
that you put on existing 8t. Louis Park wells in order to restox
the lost drinking water volume that the City ha; incurred throug
contamination; The evaluation and possible closure of existing
wells that may be sources of contamination by allowing ground-
water in the upper aquifer that is contaminated to move into
the lower aquifers. . Removal of some highly contaminated ground-
waters in the 1mmediate vicinity of contamination sources. Thos
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sources will,we have previously removed but there is still highl
contaminated groundwater in the vicinity of those sources. The
implementation of a groundwater gradient control system to
control the spread of contaminated groundéate: in the area and
finally, contingencies to be taken in the event the future drink
ing water supply well becomes contaminated above acceptable
standards requiring that additional treatment systems be con-

structed and operated on the drinking water supplies.

The think the Board item is one of the best explana-
tions of the problem that exists in St. Louis Park that I have
ever had the ploaaﬁro to read. It puts, I‘think, in one spot
an understandable explanation of what exists out there, how we
believe different aﬁniters got contaminated and what the necessa
actions are for each one of those aquifers. They are explained
in greater detail but not quite as understandable in the exhibit
to the 5€?RA which goes into great detail on how we believe thos
actions are to be implemented.

In summary of this portion of the item, wa, the staff,
believes that all the work that has been doie to date supports
the need for the actions that are explained in the Board item
and tho staff -recommends that the Board authorize the issuance
of a R#RA to Riley Tar and Chemical Corporation to undertake
these activities. '

The second portion of the Board item is to authorize
the request that the Executive Director request the Attorney
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General to amend the existing complaint to include MERLA claims.
The existing lawsuit that the agency has authorized pre-dates,
as I said, the federal superfund and pre-dates state superfund.
Ithas been amended, I understand, to include federal superfund
claims but has not been amended to include state superfund
claims. If you approve this action you will make it clear the
Board wants the Attorney General to pursud the actions authorize
under state superfund so we would recommend that you so authori
the Executive Director. |
The last item that we are requesting you take action

on deals with the authorization of up to $150,000 of state super
fund money for litigation costs that are aésociatod with the on-~
going litigation. These costs are not for either aqon&y staff
or attorney general staff. Those costs axe presently covered
either under general fund appropriations or authorizations from
superfund for staff that have been authorized by the Legislature
They aio, howtvo:,'to deal with a court-appointed special master
that Steve Shakman can further explain to you because I don't
believe the agency has been involved in litigation with a specia

ster in the past. He can shed some light on that. Since the

iling of the Board item, the special master has been appointed
s0o that cosgts surrounding basically paying his salary and expens
ither are or are immediately about to be incurred. In addition

neys are requested to deal iith the cost of expert withossob

n various sampllhq. visuals and other such things that are
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associated with those expert witnesses to prepare them for the
trial. There will be other moneys necessary to support those

expert witnesses, some of them are coming from the other
plaintiffs in the trial; namely, the federal government. It ,
is the staff's position these costs are eligible superfund costé
and expenditures and we recommend that you so authorize those
expenditures.

This completes the presentation of the Board item. I
think what I would like to do is I think it would be helpful --
I am going to ask Steve Riner to give you a status report on
where we are with regard to cleanup under cooperative agreement
with the federal government. Steve Shakman will give you a
status report on the litigation and finally, I will give you a
status report on where we are with negotiations with Riley Tar
and Chemical and at that point, I think we will be open for
questions.

MS. JEPSEN: Mr. Riner.

MR. RINER: ﬁadam Chairwoman, Members of the
Board: I am Steve Riner with the Division of Solid and Hazardc
Waste.

As ‘the Board is aware, the investigation at the Riley
Tar site has been funded since the first part of 1983 through
a cooperative agreement with the U.S. EPA. Prior to that, we
had a relatively small grant from EPA during the processing of

our superfund grant. Those two grants together have allowed us

KIRBY A. KENNEDY & ASSOCIATES
PHONE: (012) 922-1953

419 BOINA RXECUTIVE OFFICK PLARA NEARING RDON AVALLASLE
8200 WILLEON ROAD 87, PAUL. NINNESOTA
MINNEAPOLIS, NINNESOTA B3434



o W A W W

to complete, first of all, cleanout of two wells on the Riley
Tar site, one of which was shown to have been the likely source
of contamination to the deep aguifers and it doesn't sound
like much work to clean up two wells but the fact is these well
prove to be extremely difficult and an awful lot of money was
expended on this effort. We believe it was worthwhile.

One of these wells has been reconstructed as a monitoc
ing well and we are about to undertake reconstruction of the
‘other well for purposes of pumping contamination out of the
Prairiedu Chien-Jordan aquifer. We have also completed a drink
ing water treatﬁeﬁt stud} which will lead toward the constructi
of a granule activated carbon treatment system in St. Louis Par
either by the State, through its EPA grant, or through Riley Ta .
We have completeﬁ a multi-aguifer well survey and we have also
'completed a groundwater full model which will allow us-to de;ig
a gardient control system at Prairiedu Chien aquifef.

The first part of October of this year, we submitted
to EPA a comprehensive revision to the agreement. 1In this we
are requesting funds for what we see as the final phase of
investigation on the site which will extend into the next year
and which will allow us to, at that time, decide on what we thi k
is a figal remedy. EPA has since been in contact with us and
we have just completed some revisions to this cooperative agree
ment amendment which will allow EPA to take the lead on one

phase of these studies. What we intend to do over the next yea
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is, first of all, to investigate the shallow aquifer;

namely, Drift Platville, and St. Peter, to find the extent

of contamination in these aquifers. V¥ec don't have, we
believe at this time, sufficient data to adequately define the

extent of contamination., We would exvnect this study Lecause’
EPA can do it under their zone cocatracér, don't have to go

through the state acninistrative jprocess, rrelokly begin in
Fesruary and finish it up late srrinc,

We will also be conductinc a feasibilaity study which
is essentially the seconé phase ¢f feoc-e’ .ilitv gtudy for
gardient control to determine the Lkest v=v tco {ispose of water
which will ke purped frorm the garcicit cientrcli systems, beth
in Prairie du Chien~Jordan and also ir tlie shallow agquifers.
This study, beéause it will be goino throuah the state process,
will be put througchk the normal ccntract nrocess will begin
probably in March anc will take a couple éf months. Also, as
soon as the weathér improves a littlé kit in early spring or so
we expect to begin reconstruction and pumping of the Well 23,
the deep well on the Riley site. Wwe Fore to cornceot this well
to the sanitary sewer and purmp it for Tie purpeoses cf removing
the contamination immediatelv arounc this well., Depending on
thé outcome of the LPA's administrative orcer which directed
Riley Tar to construct a drinking water system and which you
may hear more about, the State can begin on very short notice
the design and construction of the drinking water treatment

system. That's all I have to report on the status.
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MR. LANGMOE: Steve, you said that you cleaned
up two wells. . How maﬂy wells are there in that whole area?
Would you guess?
| MR. RINER: Madam Chair, Mr. Langmoe, there are
a.number of ﬁells around that area and I guess the question |
becomes what agquifers do they penetrate. There is a number
of very shallow wells out there which were either drilled as
monitoring wells by the USGS in the late '70's or may even been
used by the residents in that area. These are generally finish
into the prift Platville and maybe even in the St. Peter aquifer
In terms of significance, .deep wells out there we are concerne
mainly with the two wells on the Riley Tar site. There are €
other industrial wells to the east of the site which are of s
concern to us and I would count maybe half a dozen or so. We
believe these are multiaguifer wells and these will require
some investigation to see if they are éontributing to contamina
tion from the heavily contamipated shallow aquifers down into
the Prairiedu ChiemJordan. |

MR. LANGMOE: One of the -- at one point I
either read or it was presented here at the Board meeting that
there is concern that several of these wells or casings are
deteriorating and therefore, there is a very real possibility
of contamination from the shallow agquifer to a much deeper
aquifer. I am wondering if we are just going to sit by and let
that happen{ Is there any -- time is slipping by and if this {
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happeniné, if there is a program or a plan to perhaps recase
those wells that are bad so that -- to me, that could be extrer .
serious. I think the whole thing is very serious, but it's eve
worse if there are some of those 0ld wells that are four, five
or six inch they are allowed to continue to disintegrate that

we contaminate the aquifers.

MR. RINEh: Mr. Langmoe, in anéwer to that
question, even if at the time the original agreement was drawn
up we had a plan to investigate those wells to which you refer
and the only reasoh we haven't gotten to them to date is becaus
the work on the ﬁélls on the Riley site have takeh up most of
our time. Next year we will be getting into an investigation
of eight wells that we have identified as being potentially
multiaquifet wells. Mainly located east of the site and we
are concerned about these, not so much because of the deteriora
tion of the casings, but because. these wells were constructed
before the Department of Health developed its current well
construction code and these are not properly grouted and so
they allow water to flow down between the césing and the bore
hole. We will be looking at these to see, if, indeed, they
are sources of contaminated water.

MS. GREEN: Madam Chairwoman, I guess my questi n
are aloﬁg'a similar line. First, I understand you did, though,
in the cleanout of W23 and (tape was turned )

Mh; RINER: The one yell, W 105, has been
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permanently reconstructed as a monitoring well and the other
well, W 23, is awaiting final reconstruction. It hqs temporary
packers in it to prevent down, the full flow of contaminated
water.

MS. GREEN: I am curious to know what you meant
in the agenda item of W 23 that you are not able to get down
as far as the Hinckley-Mt. Simon aquifer. What does that mean !
specifically? Was it just it was so deep? i

MR. RINER: No, the problem with the well is we
found debris at the bottom of the holé and wve lost our baler
at the bottom of the hole. Both 23 and 105, I guess, conjectux
has it, there is a monster down in the Mt. Simon that eats well
drilling equipment and it got to a point where it wasn't cost
effective to try to recover balers and other equipment which
became caught down in the formation.

MR. WIKRE: In response to both of the question ,
.andprevionély the State,'through'state contracts and grants f:
the Legislature, if you will, have already abandoned or re-
constructed some 30 multiaguifér wells that we were aware of
that were open to more than one aquifer so what we have done
is over the years have already abandoned some 30 of those
potential aource§ of contamination and what is in the reguest
for response actions are some that are left to Se investigated
to see if they are actually problems. The known ones, basicall ,

have been handled and those were some of the first response
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actions that were actually taken out there that weren't just
studies and those were done with state funds and I believe some
federal funds in the early years, possiﬂly the RCRA ' grant,

I am not sure. We already have abandoned, or reconstructed

some 30 wells out there,

MR. LANGMOE: Have we aged those wells; in othe
words, do you feel we have a handle on the wells; know how old

they are; the state of the casing, I think that would be
extremely 1m§ortant and how we are properly prioritizing how
we approach those wells.

MR. WIKRE: Madam Chair, Mr. Langmoe, there has
been a great deal of work that was done, primarily by the Heal
Department, and under contract to the Health Department, to
look at those wells, down hole televising of the wells to
and mostly, it's just been investigation. It was obvious from
the dril;ing logs that they were not cased. They were an open
hole through the various aquifers so that they were Cleaned
out and either reconstructed he single aquifer wells or were
completely abandoned if the wells were not in use.

~ There has been a treat deal of time spent. in tryinq

to locate wells for St. Louis Park and many of them  have been -
found. There are some speculation that some may never be found

and in a .suburb as old as St. Louis Park is that there are not
always records, even though we have records that go back to 191

there are wells that may have been drilled that no one knows of
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and they are under foundations so they may never be located

but there.has been a great deal of time and money spent looking
for, searching, and defining what wells are out therq. I think
what we have got is about the best handle that money can buy.

MS. GREEN: I guess, by the way, wanted to say
I thought the organization of the discussion with aquifers in
the Board item was 6ery good and also, the crosssection in
Figure 2. What are you going to use and how far afield are you
goingﬁﬁe go in terms of trying to define the contamination of
the Officialaqu:l.fex_': and the St. Peter?

MR. WIKRE: Madam Chair, Mrs. Green. I think
the first step in any investigation like this is to review the
data that we do have. There are some analyses, especially of
the very shallow wells, that date back five or six years. This
serves as a goad starting point. It will tell us where the
gaps are in our information. We will then ﬁse that to decide
if we need to either (a) insiall more wells or (b) go back
and resample existing wells to get the information we need.
There are a lot of wells e&iéting in the Platville. There
is not so many in the St. Peter. That's the biggest question
mark of all.

. MS. GREEN: I have a friend who has a well in
the 8t. Peter in Edina. I just wondered if you are going to
go that far and utilize existing’residential wells whether

they are abandoning or under current use.
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MR, WIKRE: Wherever posaiblé, of course, we
like to use existing wells as long as we know what we are
sampling. Of course, if there is not enough information on
the wells to tell us how deep it is or what aquifer it's finish
in, then we wouldn't get reiiable enough data.

MS. GREEN: You go to the Department of Health,
are there well logs in terms of where there might be residentia
wells as deep as the St. Peter?

Mﬁ. WIKRE: MDH has information on those and al
the Minnesota Geological Survey, USGS because of the amount of
work they have done out there also has a fairly extensive list
of wells. |

MS. GREEN: You don't do any community survey
work to go back further than when the Health Department might
have been keeping records. How o0ld are their well log recoxds?

| MR, WIKRE: I gquess I will try to answer the
question I think you have asked there which is that at the firs
part of the work that was done by Hicoch & Assoc., mainly they
were overseeing,ggg réconstruction of the wells on the Riley
site. They algsgginducted a well survey in St. Louis Park.
We went out east of Hwy. 100, dropped off questionnaires on
all the homes out theré and people, do you have a well and how
guéh information can -you provide about that? We did get some
information on that. It was mainly to identify multiaquifer

wells but it also enabled us to £ind the location of residentia
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wells we miéht not have otherwise had information on.

.. MS. GREEN: My second question: how far back
in the Department of Health do well log records go? When did
they start keeping them?

MR. WIKRE: I am not sure what the cutoff date
is on that and because they would get their information from:
several sources, number one, being people who had gotten permits
to install wells; and, of course, th&t's only been -- how long
would you say, Da}e, 10-20 years that they had that requirement?

DALE: Less than 10.

MR. WIKRE: That's not a real reliable source.
because MDH did a lot of work in the early stages of the investi
gatioh. They have gotten this 1nformation.through other means,
gither Minnesota Geological Survey, USGS study, surveys that
they themselves did. I think a lot of the information came
f:om.drillets. All of the old files and memory of the drillers
in the area. | | .

| MS. GREEN: The survey has not gone outside of
the municipality of St. Louis Park? |

MR. WIRKRE: I don't believe we have gone east
of France Avenue which is the eastern city limits of St. Louis
Park. .

MS. GREEN: How about south?

MR. ﬁIKRE: Hy\memory is we haven't got south

into Edina either ﬁo, at least -- we are more concerned east th
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south.

UNIDENTIFIED SPEAKER: Madam Chair, the models
and larger capacity wells go outside the city, but as far as
door to door searches for the shallow wells, I think that's wha

Steve is referring to.

MR. WIKRE: #r. Shakman will now give you the
status of the lawsuit.

CHAIRWOMAN: Did you have a question, Mr. Gadler.

MR. GADLER: Yes, I do., I would like to know
since Riley Tar has been before the agency since the agency was
created, how much longer is it going to continue as a problem?

MR. WIKRE: Madam Chair, Mr. Gadler: I guess
we can't answer that for sure. We are, as Steve has talked
about, our ability to get money through the federal government
and we are at a stage now that if nothing slows us down and if
the administrative process doesn't slow us dbwn. we will be able
to beéin the construction of the water treaiment system in
1985.. We will probably be able to begin the construction of
the gradient control wells 1n.1985. In addition, Mr. Shakman
is going to tell you about how the lawsuit is f£inally going to
start and I will then, after that, talk about negotiations and
through one of these three processes, we believe we are going
to be able to get the cleanup started in 1985 in St. Louis Park.

MR. GADLER: Thank you.

CHAIRWOMAN: Mr. Shakman.
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MR. SHAKMAN: 1 am Steve Shakman with the Attor

General's staff. I have spent about five years actively involv
in this litigation and will try and give you in less than five
minutes a summary. In that five years, I have learned a lot
of extraneous facts. One goes back to Ms. Green's question and
I have noticed in old health Department files that we have
reviewed that the Beaith Department, I would say back late '70°’
was looking at Edina wells and private wells. Being Mr.
Schwartzbauer, the Riley counsel is here today, who happens to
live in Edina, I temembe; his name because he had a private
well listed. |

I would like to explain the litigation in two phases.
One I would like to call the case in chief and another is the
side issues. I then get from the side issues into why wve are
requesting your authorization for money for a special master.
because that very much relates to the side issues.

The case, as it now exiéts, is pending in the Federal
District Court in Minneapolis, assigned to Judge Paul Magnuson.
The plaintiffs in the case are the City of Hopkins which has
closed one of its municipal wells due to contamination attribu
to ﬁiley. The City of St. Lbuis pPark, which has closed six of
its wells. The State, on behalf of this agency, the Commission
of Health, the Attorney General, and the United States, on beha

of the US Environmental Protection Agency, The case in chief .
deals with three aspects. The further remedial cleanup. What
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still needs to be done. Mr, Riner has touched on thesc items
like further drinking water tréatment; gardient control;
addressing the near surface contaﬁination and there we seek an
order requiring Riley to take care of those things, an injunc-
tive order.

A second element would be what has gone on before us.
The cost for the previous.:emedial action. For example, the
Department of Health were closing those wells, 30 some wells
filled with concrete. The cost of the several studies that
are listed in your report. The administrative costs of the
agency. All those areas are second phase.

The third area in which we seek relief are damages
for natural resources. This is a somewhat new legal claim
created under the federal superfund laws which we have envoked
and which; if we proceed to have the state superfund law,
receive the court's permission to adad ig, we would also seek
under that law. I would say the provisions are roughly co-
terminus. That would be a third type of action, one requiring
monetary damage payﬁent.

' The case in chief insofar as it deals with the two
federal laws we are involved with, the federal superfdnd law,
the Federal Resource Conservationand Recovery Act, and on
the elements of iiability and remedy, are now scheduled to be
tried before the Court in late April, 1985. That would include

the claims of the ﬁwo cities, the state and the federal govern-
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men£ as to is Riley the party‘tesponsible for this and if 80,
wﬁat's the remaining remedy that ought to be done. All the
other issues that I listed, including numerous defenses Riley
has raised are reserved to phase two of the trial whiclk I would
estimate would be probably a year down the road. In that phase
we would have those issues of prior cost of natural resources
damages and of a number of the defenses and other issues that
I lump as the side issues and in there, we have defenses by
Riley that relate to the fact they have a lawsuit commenced
in 1970 by this agency and the City of St. Louis Park concernin
Riley's ongoing'oéerations that the City subsequently purchased
the former Riley site:; Riley went out of business; that some
years later at the request of this agency,.the Attorney General
reactivated ihe lawsuit and Riley has claimed in their legal
pleadings that the City, by the agreement made, indemnity
agreement at the time of the purchase, bears the responsibility
for this. |

They also raised a number of other defenses, some of
which we have already successfully addressed. They raised the
claim'the State had settled that 1970 suit; thereby barred
from this sﬁit. We brought a motion for summary judgment which
was gta?ted by Judge Magnuson. They raised the defense that
an MPDES permit issued by this Board in 1975 was an administra-
tive repudication by the State and by the EPA, that St. Louis
Park bore all liability and that Riley did not. Judge Magnuson
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also threw out that defense although all these took ho real work
6n the part of our legal staff. There are other defenses
concerning a indemnity agreement in St. Louis Park concerning
the legal doctrine of laches, whether the State took too iong
in bringing this concerning challenges to the constif.utionality .
of the federal laws all of which are still pending. Most of
those will be part of that phase 2 trial. |

In regard‘to these issues of what was the agreement
with St. lLouis Park and what was the State's role in that Riley
has taken, I guess 30 depositiohs. or in that neighborhood,
none of them addressed to the case in chief. Everyone addresse
to what was happeninj in the early 1970's. These depositions
included Mr. Grinnel, who I see here today, former: Board
member Field, three prior directors, John Bacalich, Grant
Merritt, Sandra Gardebring, Mr. Heffern and Mr. Kaul have had
their depositions noticed. We deposed those and resolution of
that are awaiting a ruling that Judge.nagnuson is presently
working on. < There has been a lot of time and effort on these
discovery disputes and under the federal system, those are
generally addressed by a lesser federal judicial officer known
as the U. S, Magistrate. He then decides on the right of appea
to the judge. The Judge has indicated that this case will take
a very long time to get to trial if we proceed in that fashion.
The Magiét:ate has a number of other responsibilities, many of
them in the ctimiﬁal area that he would prefer to find a lawyer
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his preference, a prior judge, who would serve as a gpecial
master, which .he has authority to appoint under the Federal
Rules of Civil Procedure, and which differs from the Magistrate
primarily in that the parties to the case, rather than ihe

U. §. Treasury, bears the cost of the special-master‘s time.

By an Order dated November 30, he appointed former State Trial
Court Judge Wenton of Minneapolie to serve as such special
mastei at a rate of §100 per hour for his services, the cost
to be divided among the parties. We haven't worked that out
with the other plaintiffs. We will probably pay around a fourt
of that.

His one assignment is to take those discovery dispute
and decide them in lieu of going to the U. S. Magistrate. At
the ﬁresent moment, we have none before him. It's likely that
some will come up and 1 have spent a good deal of time on that.

His second assignment is to facilitate settlement _
discuésiohs. Dale Wikre will address.later where those discus-
sions are at. We have our_fifst meeting with Judge Wenton at
9 a.m. tomorrow morning and may know better after that what
role he wants to take in that. Again, that could be a matter
that would consume a good deal of his time, would be part of
what we required the funding fbt. |

Finally, on the matter of the funding, we have asked
for idditional money related to expert witnesses. In the phase

one trial, the one dealing with remedies still to be done, is
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Riley responsible, The U, 8. is funding the direct éalary cost
of probably a half dozen expert witnesses who will be pfesentin
the case. The Attorney General's staff and the staff of Soliad
and Hazardous Waste Division are working very closely with a
number of the witnesses. We do have some expenses there relati
to preparing exhibits, getting materials to witnesses scattered
around the country to review and to be able to testify to the
technical complexity of this problem. We anticipate for Phase
Two where we are dealing with natural resource damages in which

the US has no claim, which is a solely state claim, that we wil
be footing the bill for experts on that area and for that reasc

we will need some of the $150,000 sum that we have requested
in this Board item. |

I would like to respond to any questions at this poin
I would want to say much in the tone Ms. Gelpe said the légal
staff has greatly appreciated the supportlwe have been ;eceiﬁin
in the last month in this litigation from the Solid and Hazardc
Division staff. It's very difficult, arduous work, often done
in a rush because of litigation deadlines ahd the several peopl
assigned, both on the litigation side and the cieanup side have
been a tremendous help. It wouldn't be possible to do anything
in the way of a successful lawsuit without them., We did last
April, jointly the Attorney General and the Director iaised
with the Legislature the need for additional positions and

received two techhical positions for the staff; two clerical
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positions to help the several people we have working already

in the Attorney General's Office and together, I think, we
mounted quite a successful effort and whether it follows throug
to both phases of trial; whether we are able to reach a settle-~
ment; I think either one is only possible when you put that
final effort together.

MS. GELPE: Questions of Mr., Shakman? We will
move to our appearance request here. Mr, Wikre.

MR, WIKRE: I have a minute on negotiations,

When we first sent you the Board item, we sent you the Board
item early before the normal mailing of the previous meeting

80 that we could also supply the Board item to Riley Tar and
Chemical. We have, in the past, about this time last year,
attempted’ through a series of negotiations, to reach some
kind of settlement with Riley Tar. Those efforts were un-
successful and basically were terminated in the spring of last
year. |

Through a combination of factors, including administr -

tive actions that the federal gdvernment must take prior to

. releasing funds; namely, that they have to make a demand on

responsible parties.before they could release money to us to
build a water treatment works, that brings Riley Tar to the
table to negotiate on that point through the efforts of the
court which has sent a strong message to the parties involved

that he prefer that this matter be settled rather than going
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through a lengthy trial. 1 guess as a result of our general
policy of trythg to settle these matters, and the usual préssuz
of an impending lenythy trial, brought us to try to resolve
this matter one more time through hegotiation and so on Novembe

2, besides sending out the Board item that you received, mailin
of that date, we also sent out a draft of a consent order from

the federal government and the State of Minnesota that would
serve as a way to settle this lawsuit and solve the problem
out there.

We met with the company on November 8 to allow them
to question the technical portions, the cleanup portions of the
draft consent order so that they had a good understanding of
what“we wvere requesting of them. We had a second-meeting where
we met with all the parties involved in Chicago on December 6.
As a result of that meeting, while the two sides were not in
total agreement, there was general belief that we were close
enough on the technical cleanup issues that Riley Tar and
Chemical 1s'going to re-draft'the cleanup portions of the ordef
and submit to us somewhere soon aftér the first of the year,

I understand, what their proposals would be to address the
goals that we have laid out and to undertake the.remedial
actions necessary at the gite and will be reviewing that when
that's provided.

In addition, because we were-believed to be close

enough on those 1s§ues. we decided to begin the discussions of
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the legal part of the order involving the releases, past costs,
future costs; those parficular issues. The first meeting on
that will be tomorrow afternoon when we will meeting ﬁith the
company to go over the order portion of that documént and_to
answer questions so that once again Riley understands what is
in the document, what we mean, so that they can evaluate that
particular proposal. |

The RJ;A issue, it has -- talks about negotiations

that would terminate on January 3, assuming Riley Tar is

_interesﬁed and presents proposals that are worth negotiating

over, we will not have completed negotiations by January 3
unless they are unsuccessful in negotiations, we will not have
successful negotiations by that date so we will kee§ the
Board informed on how that process is going in the future.
wWith that, I think the staff is completed with its
preseh£ation. | " |

MS. GELPE: Thank you, Mr. Wikre. Mr.
Schwartzbauer, | _
| MR. SCHWARTZBAUER: Madam Chair, Members of the
Board: Thank you. My name is Ed Schwartbauer and I am a
partner at the Minneapolis law firm of Dorsey & Whitney. Robert
Pollock, who ié the general counsel and Vice President of Riley,
is here with us today, too; Maybe you wondered why we bothere
to appear in this proceeding this morning because maybe you

thought that a reguest for response action was iong over due
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given the fact that this matter has, as Mr. Gadler pointed out,
been with us here in Minnesota for over a decade.

I am here to tell you that a request for a response
action is not overdue given the posture of negotiations and giv
the posture of the litigation between Riley on the one hand and
this agency and the EPA on the other. 1In fact, we believe that
the matter is totally inappropriate at this particular time,

As you have been told, this case is in the courts. A trial
to determine the appropriate remedy is scheduled by Judge
Magnuson for April of 1985. The federal court, under federal
law, federal superfund and under the Resource Conser;ation

Recovery Act, has abundant power to protect the public health

and environment. The federal court has this broad sweeping
injunctive powers at any time that Judge Magnuson thought

this matter wasn't moving fast enough or that the public
health or the environment were in danger, it had the powver
to issue a temporary injunction. If he did that, Riley would
be in contempt of court if it failed to obey it. This law-
suit has been pending in federal court since September of
1980. The lawyers representing the Minnesota Pollution Control
Agency and the lawyers representing the U. §. Government, have
not seen fit to move for any temporary injunction.

As Mr,. Wikre indicates, we have been negotiating
withthe PCA for quite some time but let me say this, in our

governmental system, there is a place for administrative orders
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such as the one the staff is asking you for tpday. In general,
the concept is that an agency such as this one, ought.to'have
many weapons in its arsenal, It ought, for example, have the
powver where a public health emergency exists, to utilize
the administrative orders authorized by the state legislature
rather than use thé laws in the courts at the present time.
something needs t; be done promptly about the situation.

In addition, agencies like this one ought, arguably,
have the power in the case of a recalcitrant or a non-cooperat-

ing responsible party, to issue administrative orders in lieu

-of or as an altenative, to go into court. What about this

case? Benzo (a)~pyrene, which is regarded by some as an
animal carcinogip, was discovered in the soil at the former
site of the Riley plant in 1974, ten years ago. Other poly-
nuclear aeromatic hydrocarbons which are substances produced
by combustion and which have been in our world with us

since the first forest fire started by lightning, were
discovered in the groundwater in 1978. In response to that
the City and the State decided to close municipal drinking
water wells in St. Louis Park and those wells are not being
used. Aftef more than 55 consultants reports and the expendi-
ture of millions of dollars, by the State and by local govern-
ment and by Riley Tar and Chemical, you are now being asked
tb issue a reques; for responée action qz FRA which would

reguire Riley to'prepare more studies, a remedial investigatic
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of the Drift Platteville and the St. Peter and other sub-surfac

soil and the feasibility of groundwater steam in the Prairie du

Chien discharge of water to some place that hasn't yet been

identified and to set up reports and monitoring plans.

Let me recount the history of this to tell you what

Riley has already done along those lines.

In May of 1983,

Riley submitted to this agency a very comprehensive report

prepared by Environmental Research and Technology, Inc., paid

for by Riley at a cost of over $600,000 and there followed

almost a year of constructive negotiations concerning the repox .

In the spirit of compromise, Riley made lots of suggestions

and offers that went way beyond anything recommended by its

consultants.

On June 21, 1984, Riley made a written proposal to

this agency which, and to the EPA, which set forth in detail

aquifer by aquifer a remedial action plan which addressed each

of the aquifers that are addressed in this staff ‘report that

you have seen in the agenda materials today. I am not contend=-

ing the EPA or the PCA have any obligation to accept Riley's

proposal. The nature of this kind of subject matter is that

consultants will disagree as to lawyers.

Y do think the PCA

and the EPA have an obligation to respond within a reasonable

time and without trying to penalize Riley, monetarily, for

delay caused by the governmental parties. Riley received no

counterproposal to its written June 21, 1984 offer until the

. .
419 EDINA EXECUTIVE OFFICE PLAZA
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firet week in November. That was magically two days.before a
scheduled status conference before Judge Magnuson at what ‘
éarlier expressed his displeasure with the governmental foot-
dragging in this case. |

I am not saying that's Mr. Wikre's fault or Mr, Shakm
or Mf. Riner's or Mr. Kaul's or Mr. Kalitowski's. There are
other parties to this lawsuit. EPA has to be involved; EPA
has to go through its layers of approval to federal hierarchy
but the reality of that federal bureaucracy has to be dealt
with in assessing the overall fairness to Riley involved in
issuing an order such as this one at this time which would

carry with,under the Minnesota superfund act a penalty against
Riley of §20,000 a day for every day Riley would fail to

_comply with it. Within 24 hours of that status conference in

November that I mentioned, Riley was back at the negotiating
table meeting with the PCa, By the way,‘it's June 21}, 1984,
written proposal waslnot something that was forced out of’it.
There was no federal administrative action that has been taken
ﬁgainst_niley at that time. Tﬁat has been an order issued

to Riley under Section 106 of the Federal Superfund law but

' thdt was not issued until August of 1984 substantially after

Riley's written proposal.
In the meantime, in that five month period, that

passed, with Riley receiving no response whatever to its

proposal, Riley was spending between $50,000-$75,000 a month
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on trial preparation which is necessary under Juége Magnusons® .
case management order for lawyers and consultants. Riley took
the initiative in September in proposing to Judge Moznuson that
we biforcate this case. Riley wvanted to put aside-the‘side
issues relating ¢to settleﬁent as between Riley and the City of
8t. Louis Park and arguably the State of Minnesota. It was
Riley that suggested the appointment of'a;special master and
initially the state and federal government opposed the appoint-
ment of a special master. So, in that context, this matter
comes to you with the theory that we need to apply some pressure
on Riley to get the matter resolved. The matters presented to
you with the 1dea,.apparent1y.that wve should disregard Judge
uagnuéon, disregard the federal court which has jurisdictioﬁ
over the matter and we will decide whether there is a reasonable
and cost effective remedy next April and we will just issue
this request and Riley is penalized $20,000 per day for each

day it doesn't comply. I compare that situation, perhaps,

to any other involving the give and take of bargaining, situa-

tions that you might come across in your daily lives. Maybe
some of youwill bargain with unions on behalf of management or
maybe .some .of you'bargain on behalf of unions with management
or maybe some of you have negotiating sessions regarding the
value or the sales price of real estate or personal property.
Envision yourself if you are in that kind of situation and the
party on the otheriside of the table said to you after himself
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having delayed the matter for a year, and péused immense expens
in the meantime, saying I am ordering you to do it my way or
else you will be penalized $20,000 a day. I suggest that you
might do one of two things. You might be terrorized into
doing it his way or else you might stand tall and just be
tempted to walk away from the bargaiping table. Neither-bf
those choices are the desirable one. Riley doesn't want to
be in the position of having to make those decisions and I
expect that this Board doesn't want to destroy the negotiating
process and neitber does it want to govern via this kind of
a terroristic goﬁernmental operation. Judge ‘Magnuson has.
just appointed a special master who was appointed to try to
get this matter resolved both with respect to the issues of.
form of rehedy and the issues of pehalties and costs and so
forth and the most prompt and expeditious manner. We are
starting to meet with Qim and will be meeting with him tomorrow
o I suggest that in view of the federal's courts effort
to get the matter resclved, to require something to be done
which exacerbates the situation between Riley and the State of
Minnesota is counterproductive. Given this.request for a
response action, there is going to be a strong temptation
at leagt to do something about it. Perhaps, to go into federal
court and ask for a stay of the penalties as was recently done
in a,successfully by a industry in the State of California

under the federai law,

/
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In any event, that's precisely the situation that
you will be forcing upon Riley if you vote in favor of this
RCRA this request, this order. I simply ask you to'consider.
given the posture of the litigation and these negotiations
whether that vote is really consistent with the tradition of
good government that we have in the State of Minnesota. I
might Bay this: 1insofar as there are three requests before
you made by the staff, first the issuvance of a response order,
the second the amendment to the litigation to assert MERLA
claims and third, the authorization and expenditure of moneys
for litigation expense, 1 suggest that you can vote in favor
of the third, the authorization of money for the special master
and for expert witnesses fees without necessarily voting in
favor of the first two.

With respect to the second item, the authorization
to amend the complaint and to assert MERLA claims, the assertic
of HERLA claims at this time is going to accomplish nothing at
all in terms of giving the court any addiﬁional powers. The
court has abundant powers under the Federal superfund act to
grant any remedies that the court finds to be appropriate on
the facts and the evidence. I simply ask you to keep this in
mind. We have a greét system in this US. We have a system
of, in the federal courts, where the parties are required to
come in and bring in facts to prove there really is a risk and

that the risk really is great enough to justify a given remedy
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and let's not ignore that great system £hat we have in order
to go to a kind of administrative system which simply is not
warranted, given the posture of the case;
Thank you.

MSs, JEPSE&: You mentioned a couple of times
in your comments the possibility of being liable for 5?0,000
a day penalty if you were not in compliance with the R#RA.-
I gheas what my question is: whether or not you have any
problems with the content of what the EERA is requesting you

to do?
MR. SCHWARTZBAUCR: Ms. Jepsen, there have

been some very significant discussions about the rermedial
aspect of this case over the past year and a half. I can be

glad to discuss those with you, if you want me to. They

are technical and they are complicated. 1In general , however,

Riley has submitted technical reports and engaged in technical
discussions with the staff which does address the preceived

problem with respect to each and every aquifer that is
discussed in the agenda materials that you have.

MS. JEPSEN: I want to clear one thing up.
HﬁRLA is our major state law.on these issues. We have been
given very important responsibilities by the State in
administering MERLA. You certainly'don't mean to suggest we
are being terroristic if we think we have to act under that

responsibility?
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MR. SCHWARTZBAUEFR: I certainly did. You can
act or not act as the particular facts seem to justify that

activity. I suggest to you that to issue an order to a party
vho is preparing to go to trial in the US District Court and

who has, in fact, been negotiating for settlement is terroristi ,
yes.

MS. JEPSEN: Does the Board have any other
questions? Does the staff have any comments in response to
Mr. Schwartzbauer's presentation? |

UNIIDENTIFIED SPEAKER: Madam Chair, it should
be obvious that we have had these discussions with the company
previously and Mr. Schwartzbauer has not convinced ghe staff
we should change our recommendation on going ahead with this

process. I think he started off with problems characterizing
somewhat the staff's position that the issuance of the»é?an

is probably long overdue and would, in fact, would have been
done long ago if it were not for the fact that the state has
a credit in, with the federal governmeﬁt, beéause of our

past expenses and therefore we are not expending state dollars
in the past. We woﬁld have had to go through this process

to come up with our 10% match on certain actions a cduple of
years ago when moneys were available ;f it had not been for
that credit, so éhat has allowed us to not take the time to
prepare the Board items and the various documents and try to

continue along with the cleanup process. At this point in ti ,
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we think it's important and appropriate to go through the
administrative procedures that we have used on the other
éites in the State of Minnesota and to complete tﬁe process,
the administrative process, if you will, on this site so that
we can move on to the other actions. We don't believe that

it is going to be a problem in the negotiationé.. In the past,
it has.been‘a catilyst in the negotiations. We have, after
the issuance of many n{:ﬁn ‘s, have come to an agreeﬁ\ent on
consent orders so we do not believe this is counterproductive
in that particular area. Our recommendation, strong recommenda
tion, is to go ahead with the three requested actions that the
staff has brought before you.

UNIDENTIFIED SPEAKER: Madam Chair, I move
the staff resolution.

DR. DAHLBERG : I second it. May I say something?

CHAIRWOMAN: Dr. Dahlberg.

DR. DAHLBERG: There was one factor that has
bothered me in all of this. I see it coming up over and over
again. That is the question of whether or not cormpanies have
deliberately éause@ a problem for that =-- problems have been
caused because of lack of knowledge through the years and then
the sudden discovery that things are toxic or that the ground
is more permeable than it ought to have been. It seems tc me
that somewhere along the way and maybe that's going to done

in the courts. Some decisions will have to be made as to

KIRBY A. KENNEDY & ASSOCIATES
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whether or not companies have really been negligent or whether
it has been the lack of knoﬁledge. I don't know if that is
being addressed or can be addressed easily. Whether the
courts will do that in the process.

' MR, SHAKMAN: Dr. Dahlberg, Madam Chair. 1If
I may address that., One of the defenses Riley has iaised to
the Federal superfund law is one that is violation of due
process, improper taking to impose any liability on them for
what they would describe aé acting according to the ordinary
standards of the day. We think other courts have addressed
that issue elsewhere and have held that the law is constitu-
tional in terms of addressing that kind of problem. There is
a strong'precedent in that area of laws dealing with coalminers
and plagque lung disease. where, in the early '70's, a federal
.scheme was created for compensating people who may have receive
had the exposure that led to this disease 50 or 60 years ago.
In terms of this particular problem., one of the chief sources
of pollution as Steve Riner described, is the well directly
on the Riley site when it was cleaned out by contractors to
the state using federal superfunéd dollars in 1972 shown to
have a 150 feet of this black coal tar like material at depths

"of 590 to 740 feet where through ordinary geological processes

to reach that depth it would take literally forever. How that
came to be there -~ our investigation hasn't determined, and

I think honestly fhe company doesn't know either. Mr. Kline
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of our office went to Florida to take the deposition of an 84
year 0ld former chemist of the plant who walked off that site
in 1934, Le was there from 1923 to 1934, We deposed a man
in his 90's one time who was the chairman of the Boaré of the
company. There were various rumors about it. How that came
to be there, we don't know. The statutory scheme says we aren'
going to run up legal expenses for a long time figuring those
out. We have those four things, facility; release of hazardous
substance; response cost, the responsible party ie going to be
apt to do it. Ce;tainly, in some of those instances, whether
this is one of thém or not, those pebple will not have been
negligent but we submit the Court has added an appropriate
scheme, one reflected in our state superfund law and in the
federal law that we are already using.

DR. DAHLBERG: That will probably be decided
in the Court?

MR. SHAKMAN: That's correct.

MS. JEPSEN: I have a guestion. I guess I am
just trying to understand this a little better in my own mind.

Is the rationale behind issuing this RERA at this point in
time not so much because of the pending litication that's going

on but moreso so that superfund moneys can be used by the
agency Eo: expenses that are either ongoing or upcéﬁing?
MR. SHAKMAN: From the litigation prospective,

the answer would be yes, enable the expenditure, superfund
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money for those litigation expenses, special master, expert
witnesses, related litig&tion costs, from the prospective

of the remedial program, Dale described, there is a map baséd
upon expenditures by the_stgte and city of st. Louis Park
between, ; believe, January 1, 1978, to December 10, 1980,
which can be used to reccive nine federal dollars for one of
those doliars. We have not as yet come to the end of that.

I leave it to the agency staff to say when in time this remedia

process we may get it. 1In terms of the money item included

here, that's definitely the litigation itemn.
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STATE OF MINNESOTA )
s BS.

COUNTY OF HENNEPIN )
Be it known that I transcribed the tape recording of Item

7. 1ssuance of a Request for Response Action of Riley Tar
andé Chemical Corporation on February 1, 1985, at Roseville,
Minnesot;. . | |
That the tape recording was transcribed into typewriting
under my direction, and that the same is a true record of the
tape recording to the best of my ability.
That I am not related to any of the parties hereto nor
interested in the outcome of the action.

WITNESS MY HAND AND seal this 6th day of Pebruary, 1985,

Mary Reichling

by

24, LT
.-".J -
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